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L . INIRODUCTION
These six matters involve similar and overlapping allegations that Obama for America

_ and Martin Nesbitt, in his official capacity as Treasurer (“OFA” or the “Committee™) - Barack

Qbaﬁm’s principal campaign committee for the 2008 presidential election - accepted excessive
andlo;prohibited contributions in violation of the Federal Elestion Campaign Act of 1971, as

. amenxied, (“FECA” or “the Act”). Two of the matters, MURs 8139 and 6142, alsa invelve

related allegations as to the Otnma VictoryF\md xnd Andrew Tobias, i his official apauity as
Tmm(“OVF"orthc“VimryFund”),mmmMmmgmmfomndbyOFAm!m

. Democmuc Nahons. Committes. As discussed below, the allegations as to OFA’s possible

receipt of excessive contributions is co-extensive with bases for an ongoing audit of OFA that

" the Commission initiated in the ordinary course of its supervisory responsibilities.

‘The complaints vary in their approach to presenting allegations as to possible widespread

patterns of illegal contributions. While some of the complaints rely primarily on media reports

mgudmg anecdotal examples of allegedly suspicious online fundraising transactions, see MU Rs

' 607T8/6090/6108, other complaints provide a listing of specific trensactions that are alleged to be

part of muspicious patterns. Sea MURs 6139, 6141, 6214, The complaints specificaly request
thet the Commissien sudit OFA ud OVF to determine the mxtaat of the allzged viviations,

. Rathes thas attesupting to address all of the thomsartiam being quastiosad, OFA sadl OVF
rmﬁmmurmmmnwmmphmqm-Mmmmmmodem
identify and take appropriate corrective action as to all contributions for which there were

* genuine questions as to possible illegality. See OFA Responses in MURs 6078/6090/6108,

MURSs 6139 & 6142 and MUR 6214, and OVF Responses in MURs 6139 & 6142. Respondents
assert that all genuinely excessive and prohibited contributions detailed in the complaints have
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been refunded. Respondents also contend that Complainants® allegations are highly speculative,
lack the specificity needed to demonstrate a violation of the Act, and that the patters identified

by Complainants do not support any inference of illegality. Id
During the 2007-2008 election cycle, the Commission’s Reports Analysis Division

"("RAD") sent the Committee multiple Requests for Additional Information (“RFAls”) regarding

WManuiﬁlﬁemufﬂumegmdtypumoniﬂmﬁﬁedmdwwmpldm.
While the Canauittas wams responsive to issmues rnived in the RFAlS, RAD’s review of Comnmities
disclosure raports suggasts that OFA has accepted, snd fiilal to teke timely commetive sstion

with regard to excessive contributions, which may total betwesn $1.89 million and $3.5 million,

‘an amount that is quite large in terms of prior excessive contribution cases, but constitutes less

than 1% of the $745 million in total contributions received by OFA. See Chart A, infra. On

'March 16, 2009, pursuant to its Review and Referral Procedures, RAD referred the Commitee to
the Audit Division for a 2 U.S.C. § 438(b) audit.

On April 16, 2009, the Commission approved the Section 438(b) audit of the Commmee

- The Commission"s Audit Division has obtained financial database information from OFA, and

unidertaken recancilistion of bank ststements with disclosure regorts, The Audit Division
conmmoosed ficld merk in Deceenlser 5009, whick ia turrently omgning. The: focus of the Sectinn
438(b) mit is 10 cxamine whesher the Commitice wes in watesial complisnce with the
regulations and requirements of the Act and whether its procedures for identifying potentisl
violatians was appropriate, as specified in the 2007-2008 Authorized Audit Program. The audit
will include & review and testing of the Committee"s compliance procedures, vetting and
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These matters present the Commission with the question of whether the primary

“consideration should be the seemingly large actual dollar amount of the apparent violation

(between $1.89 million and $3.5 million) or seemingly small level of noncompliance reflected by
the percentage relationship between the violation and OFA’s overall receipts (less than % of 1%).

" For the reasons discussed below, we recommend that the Commission find reason to believe that

Obam= for Aworica and Martin Nesbitt, in his official capacity as Treasaser, violated 27U.S.C.

§ 441a(f), and authoriza 3 Seotitm 437g audit to be perfornred conanrrensly withs the angoing
Section 438 audit. '

In contrast to the substantial support for allegations relating to excessive contributions,
the allegations that OFA accepted prohibited contributions from foreign nationals (in violation of
Swﬁon “le) and from fictitious names (in violation of Section 441f) are either wholly

- speculative or appear to involve sums that are de minimis both in terms of dollar amount and as a

percentage of OFA's overall receipts. Accordingly, for the reasons explained in more detail

below, we are recommending that the Commission dismiss allegations that Obama for America

and Mattin Nesbitt, in his official capacity as Treasurer, violated 2 U.S.C. §§ 441c and 4411,
 There are ne indieations that the Victory Fuzll ascepted execssive ountributions er

‘cantribtitiony froe: foreign natiomaly, ur missopartad distnasements to OFA. Accordingly, v

recommend the Commission find no seasoa to belicve that Qbama Viatory Fund and Andresv
Tobias, in his official capacity as Treasurer violated 2 U.S.C. §§ 441a(f), 441e or 434(b).

" Although the Obama Victory Fund and Andrew Tobiss, in his official capacity as Treasurer, may

have accepted contributions from an unknown donor, we recommend that the Commission

. dismiss this potential violation of 2 U.S.C. § 441f because the amount at issue does not warrant

n.li ..c' . .mm
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IL.  FACTUAL AND LEGAL ANALYSIS

The primary issue in these matters is whether Respondents accepted impermissible
contributions through their online fundraising efforts. Although the Commission has not
mandated specific procedures to verify the identity of an individual making a credit card
contribution over the Internet, it has opined that a committee which intends to solicit and receive
credit eard comributions over the Intermet must be able to verify the identity of those who

comtritwi via onedit sard with the sume degsee of confidene shat is generally pwvided when o

cammittes arcepts a chieck win direct rasil.' Advisery Opinien 2007-30 (Chris Dedd for

.President, Inc.); see also Explanation and Justification for Matching Credit Card and Debit Cazd

Contributions, 64 Fed. Reg, 32394, 32395 (June 17, 1999); Advisory Opinion 199909 (Bill
Bradley for President, Inc.); Advisory Opinion 1995-09 (NewtWatch PAC); see also
Commission Guideline for Presentation in Good Order (guidance to presidential campaigns
seeking federal matching funds, presented by the Audit Division and approved by the
Commission in July 2007). In sum, a committec is charged with the same responsibility to “allay

.cancerns over the receipt of prohibited contributions™ regarding its online contributions as its

contributions solicited and receiveill thwough emy other method. Id (quoting Matching Crexiit

-Caml snd Deitiit Cani Comtriisstions, 64 Fet. Faxg. at 32395).

! Advisory Opinions Litwe lasived favorubly upen several methods for notifying contributors of a committee’s legal
obligations as well as verifying contributors’ identities, including: using web page solicitation forms that post clear
and conspicuous lsnguage informing prospective donors of the Act’s source restrictions and contribution limits,
requiring a donor to complete and submit for processing a contribution form that includes the contributor’s name,
contributor’s name as it appears on a credit card, billing address associated with the card number, expiration date of
the card, contributor’s residential address and amount of contribution. See, e.g., AO 2007-30 at 3. The committes
should alsw include prowetherss Biit will allow i to scrwun for contiffbutions made wsing earporate or business entity
cradit exrdu, mni a pracen vidtoglny the donor sumt mexer: (1) the sxoiritnetion is enady: fremn his s fiskin ead nut
thaus of cnether; (2) snmixiingtions axe nat mads fmm gimeeal tressny funds of s eorporation, labor organization or
nations] hank; (3) denor is not a fodeani govmnramt contmaster or a foosign national, but is a citizen or permanent
resident of the United Statos; and (4) the contribution is made on a personal credit card for which the donor, nota

corporation or buniness entity, ia logally ehligated ta pey. 12 at 24,
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As a safeguard against receiving prohibited contributions, the Act’s regulations hold the

 committee’s tieasurer “responsible for examining all contributions received for evidence of

illegality.” 11 C.F.R. § 103.3(b). While contributions that may “present genuine questions” as
to whether they were made by foreign nationals or other prohibited parties may initially be

. deposited into a campaign’s depository, the treasurer is charged with making his or her “best
efforts to determine the lugality of % coneributions.™ 11 C.F.R. § 103.3(bX1). Ifthe
emubmmn smmmot be dltetﬁimd to be legal, o is discovired 1o be illegal even theugh it “did

not appear to he illegal™ at the time it was rensived, the treagurer must refumd the eontribution
within thirty (30) days of the data of said discovery. 11 C.F.R. § 103.3(bX2). By contrast, if the
committee determines that a contribution exceeds the contribution limitations enumerated in
2 U.S.C. § 441a(a)(1), the treasurer has sixty (60) days to refund the excessive contribution, or
obtain a written redesignation o reattribution of the excessive partion. 11 C.FR.
§ 110.16)3)0)-

A.  Background

1. Obama for Amena

Obama for Arerica is the principal campaign committee for President Barack Obama.

‘During the 2008 election cyule, OFA, as an sutherized candidate committee, was limited to

contributipe from individial donors who in the aggregate did not expead $2,300 each for the
primary and general slections. 2 U.S.C. § 441a(a)(1)(A). Since filing its Statement of
Orgmimonmm 16, 2007, the Committee raised over $745 million from over 3.9 million
contributors, approximately $450 million of which was received in online contributions through

"'the campaign’s website. OFA Response in MURs 6078/6090/6108 at 1-2.
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Respondents explain that, to handle the unprecedented number of donors, volume of
online contributions and dollars raised, they maintained a comprehensive system to review all

_ online contributions for compliance wuh the FECA. OFA Response in MURs 6078/6090/6108

at 2-4, OFA Responses in MURs 6139 & 6142 at 2-3, OVF Responses in MURs 6139 & 6142 at
2. The Committee asserts that its internal system of review surpassed the procedural

" requirements for the eoleetion and procsssing of awntributions vet forth in the Act, snd Bt as

the volume kf contributioms imwensed, the Caxmitsee contimally radjutnd its procedares o
ensure that all connibutioas received o ids 0w or threugh the Victory Fund compliec with the
Act’s requicemants. QFA Rupons ia MURs 6078/6090/6108 at 3-4; OFA Responsos in MURs
6139 & 6142 0t 2-3.

" The consolidated OFA Response for MURS 6078, 6090 and 6108 includes an Affidavit
from the Committee Chief Operating Officer Henry DeSio, who describes the requirements in
the online contribution process that must have been met before the website would accept a

c‘ohtribdtiénz '

° The Committee online contribution page informed each prospective donor of the
Act’s source restrictions, in explicit language displayed in a conspicuous location
that the donor could not miss;

® No donor eanid mase a cantrilmition withaut fiest 2ffiwning that the funds veezs:
lawial and nancistess with the Act’s requiarzants, by checking a krox confizming
that the donar was a United Statns citizen or permanent resident, that the funds
were not from the treasury of a person or entity who was a federal contractor,
corporation, labor organization or national bank, and were not provided by any
person other than the donor;

D Donors who eatered foreign addresses were required to check a box confirming
that fEey 'were either a United States citizen or a peamment residinit alien, and
provide o valid U.S. pusepert munber. Jd it 3-4; see afso Affidawit of Henry
DeSin (“Deio AfE.") 9 3-6.
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The DeSio Affidavit goes on to describe the compliance and vetting process that occurred
nﬁertheo:ﬂimcqmihlﬁomwmpmessedbyathhdpmyvendormdsubmiuedmthe
Committee: _

o  Atregularintervals the Committee conducted automated searches of its donor

database, which included all contributions (whether raised online or through other
mechanisms), to identify any fraudulent or excessive domationss;

. Contributivzm frem repeit donors were examined to ersure that @:e total amount
received from a single donor did not exceed contribution limits; and

° -As axamplas of questionable informutisn, errenaaus data or frudubent
contributions were identified, the Committee’s automated searches were refined
to query other contributiona that might contain similar patterns of erronecus or
fraudulent data. Id. at4.

2 The Victory Fund
The Obama Victory Fund is a joint fundraising committee established pursuant to

u C.FR. § 102.17, whose participants were Obama for America and the Democratic National
" Committee (“DNC™). During the 2008 election cycle, the DNC, as a national party committee, -

was limited to contributions from individual donors which in the aggregate did not exceed

$28,500, 2 US.C. § 441a(a)(1)(B). Additionally, a joint fundraising committee established
pursuant to 11 C.F.R. § 102.17, may acoupt up to the limits of ti:> participating casnmitiees,

which in this case would be $33,100 per donsr (the OFA limit of $2,300 emth for the prisnary

23 - 'and genaral clevtions and the DNC limit of $28,500). 11 CF.R. § 182.17(a). The Vistery Fund

24 filed its Statement of Organization on Juae 10, 2008 and received over $198 million in

26

contributions during the 2007-2008 election cycle. The Victory Fund denics the allegations in
the complaints and contends that it maintained the appropriate procedures to ensure that

contributions received by the Committee and the Victory Fund were properly allocated and did

28 not exceed contribution limits. OVF Responses in MURs 6139 & 6142 at 2. Pursuant to 11
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C.F.R. § 102:17, as a joint fundraising committee for OFA and the DNC, the Victory Fund may

" accept up to $33,100 per election from each individual contributor, rather than the $2,300 per

election mistakenly cited in the complaint. Jd Moreover, the Victory Fund asserts that to ensure

* that individual contributors did not exceed applicable limits to the Victory Fund or the

Committee, the Victory Fund verified all contributions it received with the donor records for the
Committee and the DNC. Jd. If any contribution agpregated to exceed applicable limits to the
Commitice, fhe cxrrosive amount was fin malioaxied @ the DNC; if after the: DNC reuflocatian
the cantributions still axceeded appliseble liniits, the excreaive amornt was refundad to the

" contributor. Jd.

B. Excessive Contribution Allegation
1. Facts
| The complaints involve allegations based on Complainants® direct review of disclosure
fepbﬂaﬁleflbyﬂleCommimelndtheVicmryFundaswellasinformaﬁonglemedfmmonline

 media reports, and claim that Respondents accepted excessive contributions in addition to

knowingly receiving contributions from prohibited sources. Fling Complaint at 2; RNC

_Complaint at 1-4; Kohtz Comnplaint & 1; Daniels Complaiet at 1; Moore Complaint at 1.

Complainemts list Husdaeds f indiviskeals athom they inim snde contrilsations exzeling
$4,600 (nehich would be tbe aggregzia total of the pesmissible aevasunts of $2,300 each for the

- primary and general eloctions) and costend that this is evidence that the Committee and the

Victory Fund contribution processes were utterly lacking in the approprite internal controls to

-enmeomplinneewithtthBCA. Fling Complaint at 2; RNC Complaint at 1-4; Kohtz

Complaint at 1; Daniels Complaint at 1; Moore Complaintat 1.
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Respondents reply that their comprehensive vetting and compliance system was designed

to identify all excessive contributions, including those specifically referenced in the complaints,

.and redesignate, reattribute, or refund contributions, as appropriate. OFA Response in MURs

6078/6090/6108 at 5; OFA Responses in MURs 6139 & 6142 at 2; OVF Responses in MURs
6139 & 6142 at 3. Specifically, the Committee contends that only 112 of the 602 individuals
MMly identified in complaints for MURs 6139 and 6142 nmde comributions Hat were

pmﬂy exnssaive bnat mnﬁmded; tima rest, they assert, actually commliant with the

.Act; QFA Regponse in MUR 6139 at 3, OFA Respoase in MUR 6142 at 3. Respondeats

pmﬁdeamhnmtspmddmmmlisttheindividuﬂsthsymertwmmmpﬁag as well as
those who made potentially excessive contributions that were later refunded or otherwise cured
(some timely and some untimely)> OFA Response in MURs 6078/6090/6108 at 5; OFA

Response in MUR 6139, Exh. A; OFA Response in MUR 6142, Exh. A. Respondents argue that
their demonstration that most examples of excessive contributions cited in the initial complaints

were either compliant or rectified in a timely manner, is evidence that there is no need for an
investigation of their finances and reporting, and that these matters should be dismissed.

“The Conmmixion’s Reports Amalysis Division reviewed the Conmmittee’s disclosuzes for

the 2008 siectian cycle, whisiz ndlent that the Caenmiitee repoelad raising apraeoximately
.$745,689,750 during that time period. A mamorsadum rafemring the Osmmittae to the Audit

Division indicates that the Committee receivad ovar $3.5 million in excessive contributions
during the 2007-2008 cycle that were not refunded, reattributed or redesignated

2 The complaint in MUR 6142 has boen supplemented 38 times, most recently on December 2, 2009, which lists

. thousands of transactions that are alleged to be questionable and/or represent excessive contributions. The
-Commifier’s Nespemse to MURs 6139 and 6142 datull Dec. 29, 2098 adiressed sose of the tramsactions specifically
. identified in the supplements filed up to that date, but was not amended to address the supplemental complaints filed
. after that date, and offers the same general explanations provided in its response to MURs 6078/6090/6108.
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. .3 See RAD Referral dated March 16, 2009. The apparent excessive contributions
detailed in the RAD Referral are reflected in Chart A below. Because RAD’s figures are based
on its review of all of the Committee’s original and amended disclosure reports, they will include
any excessive contributions that were properly identified in the Complaints.

- Chart A
I""”" | Excessive { Total Contributions
Contributions Reported
(@107 [ $103,382 | $25,702,886
‘[a2o7 il $116,241 [ s32,889,83¢
|Q3 07 | $47,280 | $20,652,628
[YE 07 | $18,342 | $22,847,867
[mM2 08 | $35,151 | $36,188,803
... [m308 | $16.302 $55.444,560
[m4 08 $44,826 $41,161,894
[m5 08 $26,787 [ $30,732a59
{me 08 | $22,267 _ $21,953056
~ |m708 | $95.010 $51,808,906
- {m8 08 I $359,086 $50,337:860
[meo 08 | $2,2055M° $65,000,682 -
[m10 08 | $110,484 | $150,708,708
.. - |r2c08 | $27.603 | $35,944,385
. js0G o8 | $218,590 | $104,124,815
[TOTAL [ s3m8778' [ $745,089,780
) hmﬁmwn&&@h%“dmﬁhnﬂmwmmwmm _
.mucn.gnolm. L

. ‘mmmwnguﬁzl in potential encessive contrilmtions based pn the MS Repart, which
Iincludad $367,166 in excessive contributions from 317 individuals that were not refunded, redesignated or

reattributed within 60 days of receipt, plus $1,928,35$ in contributions designated for the 2008 primary election that
were reportedly received after the date of the candidate’s nomination. A subsequent review of the Victory Fund’s
disclosure reports indicates that approximately $1,646,236 of these primary-after-primary funds appear to have been
received by the Victory Fund before the candidate accepted his party’s nominstion and the Committes reported the
date the fitnds weso trazsfemred fram the Vistory Fund, sether chen the date the funds wese seasived by the Viltery
Fund as the contribution date. Therefose, the $1,646,236 in contribixions migikt not be exepasive, bt simply
reported incorrectiy 5y the Committee. An investigation will clarify whather the Committee properly reported the
receipts in its M9 disclosures.
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' RAD issued numerous RFAIS to enable the Committee to explain or rectify its excessive
contributions. Though the Committee made significant efforts to identify, redesignate or sefund
a significant number of the excessive contributions identified in the Commission’s RFAISs,
RAD's information indicates that the Committee failed to appropriately redesignate, reattribute

- or refund $1.89 to $3.5 million in excessive contributions. Consequently, RAD referred the

ComrﬁitteetotheAuditDivision. and the Commission approved an audit pursuant to its
authority under 2 U.S.C. § 438(b). The Section 438(b) audit notification letters were sent to the

Committee in April 2009, financial database information was obtained, and the Audit Division

has undertaken reconciliation of the Commitiees records and disclosure reports. The 438(b)
audit tem is cusrently conducting its field work.
2. Analyyis
The FECA provides that no person shall make contributions to a candidate for federal
office or his authorized political committee, which (for the 2008 election cycle) in the aggregate
exceed $2,300 each for the primary and general elections. 2 U.S.C. § 441a(a)(1)(A). For the

2008 election cycle, the Act also permits a national political party to receive from individuals or

$ Should the $2,295,521 in excessive contributions identified by RAD be determined to include reporting errors, the

excessive contributions for M9 may be reduced to $649,284 and the Committee’s total potential excessive
contriations may be reduced to $1,890,541.

13
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pérsons other than a multicandidate committee up to $28,500. 2 U.S.C. § 441a(a)1)(B).
Additionally, a joint fundraising committee established pursuant to 11 C.F.R. § 102.17, may

accept up to $33,100 (the combined per-candidate and per-political party contribution limits) for

each donor 11 C.FR. § 102.17(a) & (c)5). The Act prohibits a candidate or political
mim from knowingly accepting contributions in violation of the contribution limits set
forth in the FECA, see 2 U.S.C. § 441a(f), and where a committee has reezived an excessive
contribution, it has sixty (0) days to identify asd redesignate, reatiritmte or refuml the excexsive
asount. 11 C.FA. § 110.1(b); see alsa discuasion, supra, pp. 5-6.
2 The Committee’s Apparent Excessive Contrlbuﬂons

Based upon the information available at this time, the Committee appears to have
accepﬁed excessive contributions that range from $1.89 million to §3.5 million. In light of the
volume of total contributions raised, the Committee’s overall compliance rate on the receipt of
conmblm:nsthat comply with contribution limitations appears to be between 99.47 percent
(based upon the $3.5 million figure) and 99.75 percent (based upon the $1.89 million figure).
This information presents the Commission with the question of how to address a high number of

excessive cortributions in the esmtext of a high rate of compliance.

14
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~ On balance, we believe that the overall dollar amount in violation supports moving
forward to the next stage of the enforcement process.

- Accordingly, we recommend that the Commission find reason to belicve that the
Committee violated 2 U.S.C. § 441a(f) by accepting contributions that exceeded contribution
limitations and authorize a Section 437g audit that would work closely with the Section 438(b)
mdit‘odeteminethelmountinviolaﬁ.

TheCommsmnhn already commenced a Section 438(b) audit, which has the purpose

| _ofqmnhingdﬂapxwiddbytheCmmﬁtmm‘Vuifywﬂnmdmmexmtpom'bk”

whéthatthommimeis“mMnﬂyoomplyingwiﬂltheActdeeglﬂniom." See Authorized
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Because our Office would also plan to review the specific transactions alleged in the
complaints to be violations of the Act, which may not necessarily be included in the sample

reviewed through the Section 438(b) Audit Program, we recommend the Commission authorize
" Section 437g audit authority to enable us to work coextensively with the Section 438(b) auditors.

We do not anticipate having a separate audit team, but believe that Section 437g audit authority
will allow us to participate in conferences with Respondents and the auditors, review information
provided by Respundents throughout the course of the awdit (rather than waiting until after a

' Inferim Audit Report is cirsulated), ami conier witis the asditors to review tma Gt may be

mﬂeoﬁtheAuﬁthmpmcuus,bm-imytnumphﬂwiwesﬁm Approving
Secmn437gmd1tmﬁlomyatthlsmgemﬂalnpmwfmmwnupudmﬂthﬂ
mfomﬂ:mtheypmwded\mgdlemdnpmcmandﬁeldvmumubeundbybothﬂn
Enforcement and Audit divisions in their respective reviews of the Committee’s potential FECA

‘ violations, and grant the Commiittee the opportunity to respond to both inquiries at one time.¢

® 1fthe Section 438(b) audit results in a referral for enforcement action while the investigation is ongoing, we would
casselidate anch u rferral with these MiJRs.

17
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b. T‘e Victory Fund’s Contributions
The Victory Fund denies allegations that any of its donors made excessive contributions.
b\(F Responses in MURs 6139 & 6142 at 2. The Victory Fund accurately notes that it is not
subject to the $2,300 per election contribution limit, as asserted in the complaint, rather it is
subject to the $33,100 contribution limit reserved for joint fundraising committees. -/d.
Moreover, the Victory Fusdavers that it hus procedares to ensure that its deanrs do ot teceed

- applicalde coreributien limits, which inclulle masching ik contributinns it reseived to tise donor
'Mﬁtﬁemeiﬂnanit.‘a DNC. &l. Tke rasponse states that any contributions the
Victory Fund received that might have been excessive when aggregated with prior contributions
to the Committee were cither reallocated to the DNC or refunded to the contributor. Id.

" Our Office has reviewed the information submitted in the complaints and responses in
MURSs 6139 and 6142 as well as the disclosure reports filed by the Victory Fund and determined
that Complamlnts’ allegations appear to rely on the mistaken belief that the Victory Fund is
subject 10 the individual contribution limit of $2,300 per election for candidates or candidate
comrhittees, as set forth in Section 441a(a)(1)(A). In fuct, as a joint fundraising committee, the

' Viotory Fund is subject to the 33,100 per individusl contribution limit set forth in 11 C.F.K.

"§102.17. Name af the individuals citod in the cemplaints exceeded tis lindx, Thns, the

" information Comsplsinants subasit as prima fasie evidence that tha Victary Fund violsted Section
‘441a(f) is insufficient to support a reason to believe finding. Moreover, we have found no

_ additional facts to support the claim that the Victory Fund accepted excessive contributions,

o My.&neismmpdﬂfoileﬁm’dleyﬁthheVimryFmdﬁolmd
the reporting requirements of 2 U.S.C. § 434(b) by misreporting disbursements to OFA, and
failing to provide identifying information for contributors who gave less than $200. The Victory
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Fund responses and disclosure reports indicate that the transfers from the Victory Fund to the

.Comm'iu_ee were made for ordinary disbursements of net proceeds pursuant to the joint
fundraising agreement between the Committee and DNC, and were reported comectly. 11 C.F.R.

§ 102,17; see OVF Responses in MURs 6139 and 6142 at 3. Further, the Act does not require

committees to disclose the identification information of donors who contribute less than $200 in

the aggregate during the election cycle. See 11 C.ER. § 102.9.

' ',_Ancudingly,mlmmnndﬂntthnComﬁasionﬁndmmmbelieveﬂmme

Obama Victery Fuad and Andrew Tabias, in his official capacity as Tizasrer, reseived

excessive contributions in vialation of 2 U.S.C. §§ 441a(f) and 434(b).
. €. Possible Foreign National Contributions
The FECA provides that it is unlawful for a foreign national, directly or indirectly, to

'.makelaeonuibutionordonution of money or other thing of value in connection with a Federal,
IStat-e, or local election, or to a committee of a political party and for a federal political committee
to receive or accept such a contribition. 2 U.S.C. § 441e(a)(1) and (2)(2); 11 CF.R. § 110:20(b).
| A “foreign national” is an individual, partnership, association, corperation or other entity
orgamml wader the laws of or lowing its principel place of business in a foreign ooustry.
2US.C. §441e(b). A “foreign paticnal” dass ner inchade s pesem who is & itizan, natsmal ax

lawful permanent resident of the United States. /d.

Although the statute is silent as to any knowledge requirament, the Commission’s
implementing regulations clarify that a Committee can only violate Section 441¢ with the
knowing solicitation, acceptance, or receipt of a contribution from a forcign national. 11 CFR.
§ 110.20(g). mregulanonconmnsthteemdudsﬂmm:fythe “knowing” requirement:

' .(l)mwma)mnwmw;md@)ﬁimmcondumammbhinquiry. 11
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C.FR. § 110.20(a)(4Xi)-(ii). The reason-to-know standard is satisfied when a known fuct
establishes “[sjubstantial probability” or “considerable likelihood” that the donor is a foreign

~ national. See Explanation and Justification for Prohibition on Contributions, Donations,

Expenditures, Independent Expenditures and Disbursements by Foreign Nationals, 67 Fed. Reg.
69940, 59941 (quoting BLACK’S LAW DICTIONARY, 5th Ed. (1979)). The willful blindness
stasdard is satisfied whom “a known fact should have prompted a reasonable inquiry, but did
not.” Sm id at69940.”

1. Facts

Several of the complaints allege that the Committee violated 2 U.S.C. § 441e by

accepting contributions from foreign nationals. As support for these allegations, different

Complainants focus on the following facts: (1) approximately 10,400 contributors with foreign
addresses gave $1.3 million to the Committee; (2) approximately 500 contributions from

_contributors with foreign addresses were not made in whole dollar amounts (which Complainants

suggest means that the funds had been converted to U.S. dollars from a foreign currency); and

(3) various media outlets reported that foreign nationals may have contributed to the Committee.
Coraplainents argue that thuee are widespresd problems with the Comenlitee’s

cempliunte systmms, whick waxrast investigation it ail of the Comnsiiien’s cuntrilintinns

"7 Before the regulstion was revited in 2002, Corsmisioners expressed concern: dbout the Tovel of sciemer requinyd

under Section 441e. For example, a Statement of Reasons (“SOR™) issued in & Section 441¢ case decided shortly
befure revision of the regulation samined the statutory language and legislative history to conclude that despite the
absénce of precise language of a “knowledge requirement” in the staiute, “it would Be fundamentally unjustto -
assess lisbility on the part of a fundraiser or recipient committes that solicits or receives a contribution if the
contribution in fact appears to be from a legal source, especially if initial screening efforts resulted in specific
assurances of the contribieon’s legality.” MURs 4530, 4531, 4547, 4512, 4999 (Statement of Ressons by
Conmrilistoner Thotmss /n »» Desmecmatic Nitionsd Corsmitses, et al.) at 3. Thes, ceupied Wit e Explmatien xsd

Justificatio= issuedd in Noveutber 2002, u knewiniys requiserent may be ilerwed bnsed om simile provisiens i the
At fiut swoalfiouiy inclwint ich limguage deupith the ussenow of any knowbimipe requitement in the siste. /d at

2 (widing 2 U.3.C. §§ 4411, 4d1Wn)). Ssmaina il CX K. § 33 D)1), which provides $hat scutrivutions which did
nat mpeor 10 be from a grnhibited sosren mnst bie nstamad within & sgecified prvind fane the dalte on vehicl the

~_ Cammittae bgoomes avare of ivformation indicating that the corsributien is unfawfiul,
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received from individuals with foreign addresses. Fling Complaint at 1; RNC Complaint at 1-2;

Kohtz Complaint at 1; Daniels Complaint at 1; Moore Complaint at 1. The Complainants who
rely merely on the Committee’s receipt of contributions from individuals with foreign addresses
generally provide no additional facts to substantiate their claims these individuals are foreign
nationals, a8 opposed to eligible donors temporarily living abroad. One complaint points to a

' newspaper report thnt asserts @iat T Committee rmseived 37,265 certributions that wess ne i

whaie dellar amennts, which the eatbor conchgdas ennird ire evidenoe that those contribmtixns

were emvulnd from foreign cuzxrmcies to the U.S. deliar, and therefore casme from forsign

nationals. MUR 6090 Complsint (citing Ex. K). Complainants offer no information to support

- the conclusion that such funds were contributed in foreign currencies or that the individuals who
'm&'céhﬁbﬁtions in foreign currencies were not lawful donors. Finally some of the complaints

cite media reports with anecdotal allegations of foreign nationals having contributed to the
Committee. Examples of these media reports include:

° A report about a group in Nigeria was reported to have sponsored an event, the

: proceeds of which were purportedly going ta be donated to the Committee, but
were seized by the government in a fraud investigation. MUR 6090 Complaint at
1-3 (citing Attach. A),

e Mosia canange afia public statemast made by Libyan irader Mimmume al-
Gaddafi opining that foreign nationals spported candidate Obama and may have
- contributed te the Cazomittee. Id. (citing Attach. C);

° kemmMuomwmoMasmmmcmSﬁpmmm
purchases of Obama t-shirts to sell in their store. Id. (citing Attach. A, E, F);

° Article about an Australizn mar who admitied to knowingly using a fake U.S.
. .pmponnumbumotdumgettheCommuee’sonlmcwnmbWonsystqnto
accept his contributien. Jd (citing Ex. H); ssd

° Report about and a Canadian man who deliberately made false statements in order
to get tha Cathmaittes’s online asatribstion syssem 0 accept bis cantributian. id

21
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° Allegations, which have been internally investigated and remain unsubstantiated,
that an: enonmmus FEC ammiust fliformed his supsiurs thot the Committes lad
accaptad mifiinns of peshibited esmtribuiions fromn facelgn nathensls uad his
warnings want unhaeded. Jd. (citing Attsca. D);

The Committee maintains that its vetting procedures required online contributors to

conﬁrm citizenship or permanent resident status by checking a box. OFA Response in MURs

6078/6090/6108 at 4. Further, contributors with foreign addresses had to enter a valid U.S.
passport mumber. . /d. Finally, the Connaitten aseerts that it maintdmed a systum thit at regular
intarvals surveyed all contributions rsceived from foreign addmeses, partannlly cantented
cantributors who were not known to be U.S. citizans or lawful permanent residents, anvd required
the submission of valid U.S. passport information. Id at 5.

| 2.  Analysis

g The allegation that Respondents knowingly accepted contributions from foreign
nationals, and or failed to refund contributions after becoming aware of a basis for questioning

‘whether the contributions were from a permissible source, is not supported by the available

information. As discussed below, each of the three principal methods of proof relied upon in the
complaisits is flawed.

Compizinaurts added up il gontributiens from donors with ftireign addresses md alleged
that al or significant mambers of those contributions must have come from foreign nationals
because media report= had idantified four foreizn nationals whe were alleged to have heen
contributors. RNC Complaint at 1. The Committee received approximately $1,314,717 in
contributions from 10,463 individuals with foreign addresses. The fact that these contributors

Imed fmﬁgnaddnssuism&uComplﬁmnﬂclﬁm.pﬁmfacieeﬁdeneetbﬂthe_emﬁhm
 are foreign nationals or that their contributions should be suspect. 11 C.F.R. § 110.20(a)(4)(1).

Although Complainants argue for a comprehensive review of all contributors with foreign

2
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iddigssgs. neither the media reports nor the complaints offer any specific information that would
sﬁggest that any of the contributors with foreign addresses, other than the four specifically
identified in the media reports, are not American citizens living abroad, who are entitled to

oonmblm to federal political committees.

Similarly, the argument that the presence of contributions in odd (non-whole dollar)
amounts is prima faxie evidenee tisat a contrtbution might hiswe cozne from an inpermissible

fansign mource is incornmet. First, these is a wide variaty of explanatings fir a contribution to be

. inmn-whobdolhnrm,oﬂmtlnnbingafomignmy. Second, aven.if the

| ctlmibuﬁonwnsmndeusingafmeimcunmcy,thereisnolegalptuumpﬁontlmtﬁeuseof

fomignmmy is sufficient to establish that a contributor is a foreign national. A U.S. citizen
living abroad, who is entitled to make contributions, might be expected to use a credit card

"a'ccountora'bankaccoumbasedomlwcmrencyofthecounu'yinwhichﬂxeytempomﬁlyreside. iy

Neither the complaints nor media reports provide any information that would serve as reasonable

“cause to question the citizenship of a contributor based solely on the amount of a contribution.

While infonmation that a contribution is received from a foreign address, foreign bank
and/or in a cerenoy other than U.8. dollars might serve as pertinent imforms=ticn in examining
the contributicm, the nxoa paresnce of such indicaters doos not estalilish renson to belicve that

,ﬂannmimeﬁohtadthnpmﬁhiﬁmlgﬁnncdumwibuﬁmMmfﬂrdgnm
Rather, a Committee need only make a “reasonable inquiry” to verify that the gontribution is ot

from a prohibited source to satisfy the Act’s compliance regulations. 11 C.F.R. § 110.20(a)7).

- Here, there is evidence that the Committee made reasonable inquiries into the source of those
' funds by: (1) informing website users of the appropriate legal requirements for making

contributions; (2) requiring contributors who used the website to proffer the appropriate
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certifications before processing their contributions; and (3) maintaining an internal system to
review all contributions received from foreign addresses for compliance with the FECA and its
regulations. OFA Response in MURs 6078/6090/6108 at 4-5. There is also evidence that the
Committee’s internal controls followed the Act’s “safe harbor™ guidelines by requiring donors
who attended fundraising events located outside of the United States or made contributions
online using foreign -ddresus t provide a valid U.8. passport number. /d;see 11 CFR.
§ 110.20¢a)(7) (“[A] perses: shaiki: Ire deemed tw have conducted a neasomable imuiry if he or she
seeks and ohitains copies of cureext and valid 1).S. passport papexs.”),
| a. ﬁe Committee’s Contributors

Inan gﬁ’ort to ascertain whether potential contributions from foreign nationals were being
identified by the Committee’s compliance system, the Commission’s Information Technology
Divia':i'o; generated a sample of 1,737 individuals with foreign addresses who contributed to OFA
during the primary and general election months of February 2008 and August 2008,
respectively.® A review of the sample found eight contributors living abroad who gave the kind
of incomplete or questionable personal information that should have prompted the Committee to

* The Commission has approved of the use of examining samples in order to ascertain whether excessive and
prohibited contribution violations are substantial enough to warrant further inquiry. See, e.g., 11 CF.R.

§§ 9007.2(f)X1) and 9038.1(f)(1) (approving the use of sampling in the audit context to determine whether excessive
and prohibited contributions are significant enough to warrant referral for enforcement). Here, we opted to review a
sample of disclosure reports at the reason to believe stage in order to ascertain whether the violations of the Act
alleged in the complaint are indicative of broader flaws in the Commitiee’s compliance system and/or are significant
enough to recommend that an investigation of the violations is warranted. We selected the months of February 2008
and August 2008 for tiiereview because comributions reported by the Committee in these manths represented
median cor:ttibution receipts during the primary sl genwel election period.

It skemid be nntech Shwt our nesiew did ot G ovkiown that the: eight indisiddsis woss foraige otiemaln bat sieesy
fovnd thax tivs eddmes ar exsployment isformetion peasiried by tiwse individval was either innemplete or
the notation “Information Requestrd”™ was included in the Committee’s disclosure reports.
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either conduct additional inquiry or reject of the donor’s contribution. These eight individuals -
donated a combined total of $2,147 to the Committee.
- Our Office then expanded the review to examine all of the contributions received by

individuals with foréign addresses during the entire election cycle. The broader review did not

 identify additional individuals whose information suggested they might be foreign nationals or

tequne addmonal inquiry. The purpose of looking at the Februesy/Augsst sample s well as the

broader elactian cycle was to gain insight & to lzyw the Commnittee’s camplizaze system was
working, whether it was effectivaly identifying potontially prahibited contributions, and whether
cnnectwe action was taking place to resolve questionable contributions.

Cmsiﬂcnt with the assertions in the Committee’s response, our review found that
contributors outside of the United States were required to affirm that they were United States

citizens. See OFA Response in MURs 6078/6090/6108 at 4-5. In fact, the website would not

* accept contributions from individuals outside of the United States without certification that they

were citizens or legal permanent residents. /d We found that contributors outside of the United
States were typically employed by the United States govemment or military, or working in the

international offices of Amarica cowporations, or for Americen non-profit, hurmen righits or

religigyss onganizatioms.
 The emt=hutioas ¢ited s exzmples of Section 441¢ vilations in the complainds ace
qusa.ﬁ&emmmpponammntobelieveﬁndingforthefouowdngm:
e ' There is no support for the inference that the Committee received contributions or
- was in any way connected to the Nigerian fundraiser or its coordimators, as the
sud are investigating the mtier as a fisndulent scheme. R’NC Comsplaint, Exh. A.
° There i3 no icfermation supparting the cllegation that the gaanral comments made

by Libyan leader Muammar n}-Gaddafi claiming, “[People in the Arab and
| Islamic world] welcomed [Barack Obama] and prayed for him and ... may even

25
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have been involved in legitimate contribution campaigns to enable him to win the
Anwrican presidonicy™ ase relates] to any identifiable contributiohs or furdraising
. efforts fisr toe Commintos. /d

° The allegations that contributions received by the Commitiee, which were not
made in whole dollar smounts must have beert made in foreign currency and
therefore have originated from fareign sources, is also purely speculative, as the
conversion of monies from one currency to another is not evidence that the
individuals that were the source of the funds were foreign nationals. J/d.

o The Australisn men cited in the media report adhiits (in the smme repunt) that he
knowingly made the illegal contribution through bypassing the online security
. protoesls by enteriog a folse psusatt nuesber and frantbaiently cestifiying Sat he
was an Amarican ciiies living abroad, in order to get the webaite to accopt his
contribution. RNC Complaint, Exh. H, OFA Response in MURs 6078/6090/6108
at4.

° While the Canadian donor did not admit to making false statements, he also
. denied remembering whether he certified that he was a citizen and stated that he
. later contacted the Committee to request a refund. RNC Complaint, Exh. H. The
Committes asserts that the websits did require a certification of citizenship to
mabe coxmributioce frons a foréign address and the couttivfition from the dexos
has siisee tera oxfimndesl. OFA Ressonse in MiURs &@078/6090/6108 at 4.

See OFA Response in MURs 678/6090/6108, Exh. A.
According to media reports, brothers Hosam and Monir Edwan bought t-shirts from the

Committee’s website to sell in their Gaza store, the proceeds of which constituted contributions

to OFA from tive Edwans towling $6,945 and $24,770, respectively.’ RNC Comapluint, Exh. A.
The same report indicates that the Edwan brothers inserted the abbreviation “GA™ in the address
line reserved for the name of the contributor’s state of residence, which the Committee might

have mistaken to stand for “Georgia” rather than “Gaza.” /d. The report also cites a campaign

? It is well established that the proceeds from the purchase of fundraising items are considered to be campaign
contributions. 11 C.F.R. § 100.53; see also AO 1975-15 (Wallace) (concluding that the full amount paid by s
purchaser to a political committee or candidate for a fundraising item is a contribution); AO 1979-17 (RNC) (citing
AO 1975-15) (The fact that the contributor received something of value in exchange for a political contribution does -
not change the character of the activity from a political contribution into a commercial sale/purchase transaction).
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official who states that until the media identified the Edwan brothers as being residents of Gaza,
the Committee had no reason to believe the Edwans lived outside of the United States. Id

The Act provides that where a contribution does not present a gehuine question of
whether it might be prohibited by the Act, but is later discovered to be illegal, a treasurer has
thirty (35) days from the date on which the illegality is discovered to refund the comtribution.

11 C.F.R. § 103.3(b)(2). Here, the Edwan brotiters made 28 t-shit purchases, 22 of which were
refinded within 30 days of receipt.” Refumis of the otier six puwchases (for $4,130) were made
within two weals of the first nmedia report identifying the brothats as foreign nationals.

While we cannot bs certain when the Comanittee discovered all of the contributors cited
in the media reports were foreign nationals, the Committee did refund all of the contributions
within 30 days of those reports or the information about the identity of those contributors
becoming public. Moreover, the fact that our review of the Committee’s disclosure reports has
identified only $2,147 in contributions from eight donors with foreign addresses that might be
questionable, with no additional information on whether they are in fact foreign nationals,
mitigates against finding reason to believe that the Committee violated 2 U.S.C. § 44te.

Beususe the potential Sectica 441¢ violatiens are limited In scope and amount ($6,277)
and besaus thars & insuffinien: informathon t mrggest that the: Commpittie asted nnreasonably in
relying on the information prouided by caotributors affirming that they wese United States

citizens, we conclude that opening an investigation into this issue would be an inefficient use of

® Hozar= Edwan made seven cotttributions, all of whisx wers reftnted. Only the fowr emallest transactions (187,
$1,217, $834 and $508) were refunded outside the 30-day window. Monir Edwan made 21 contributions, all but
two of which (for $94 and $1,290) were refunded within the 30-dsy window. /d. A total of $4,130 of the
contributions made by the Edwans was refimded outside the 30-day window, but within two weeks of the first media
report.

27
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the Commission’s limited resources.! See Heckler v. Chaney, 470 U.S. 821 (1985); MUR 5950
(Hillary Clinton for Pmﬁent) (Factual and Legal Analysis dismissing Section 441e violation to
preserve resources where amount in potential prohibited contributions was minimal ($1,000)
compared to total contributions received, and funds had been refunded before the complaint was
filed). Accordingly, we recommend that the Cormmission dismiss allegations that Obama for
America and Martin Nesbitt, in his official capacity as Treasarer, violared 2 U.S.C. § 44le by
accarting cantributions from fereign natiosals.
| X The Victery Fund’s Contributors

Based on the information in the complaints, as well as our review of publicly available
information, there is no indication that the Victory Fund received even a single contribution from
an individual who has been demonstrated to be a foreign national. There are no examples
provided in the complaints or in the publicly available media or disclosure reports. Thus, there
appears to be no support for the claim that there are systematic breakdowns in OVF’s monitoring
for contributions from foreign nationals.

We recommend that the Commission find no reason to believe that the Obama Victory
Fund axnd Andrew Tobias, in his official capacity as Treasurer, violated 2 U.S.C. § 441e by
accepting contributians from fareign natiwaals.

R.  Pessible Conftrii:atians from Unknown Iadividuals

The Act providas that no person shall make a contribution in the name of another person,
and no person shall knowingly accept a contribution made by one person in the name of another.
See 2 US.C. § 441f. A Committee has thirty days from the date that a prohibited contribution is

! While we do not anticipate it, should the Section 438(b) audit identify additional contributions that violete Section
441¢ and refer those violations for Ehforcement action, the dismissal of the violations at issue here would not
preclude the Commission from pursuing other Section 441e violations that might subsequently be referred by the
Audit Division.

28




130443238914

12

13

14

15

17

aRUNES

MURs 6078/6090/6108/6139/6142/6214 (Obama for America)
First General Counsel's Report

made or discovered to have been made to refund the impermissible contribution. 11 C.F.R.
§ 103.3(bX2).

The complaints allege that individuals made contributions to the Committee using
fraudulent or fictitious names, and the Committee’s online fundraising mechanism provided no
internal controls to circumvent the receipt of such prohibited contributions. RNC Suppl.
Complaint at 3-4. Different Complainants present two types of angumesns for why the
Compeitites shoald have been (n immpdiate nntice that sertain conssibutions did mot come from
legitimete souroes. First, some of the camplaints contead thiat cartsin caatributions wesa lichbed
to names that were clearly fictitious, and the fact that such cantributinns were processed by the
Committee’s online fundraising system is evidence of widespread failure in its compliance
system and warrants investigation. Second, one of the later complaints (MUR 6214) points to a
range of anomalies in the patterns of the contributions attributed to particular individuals as
being sufficiently unusual and unlikely as to put the Committee on notice that these contributions
were illegitimate.

1. Facts

The ooz2plaints cite media reports identifying 11 individuals whose names were listed on
the Committee’s disclosure reports as contributors, but later were determined to have submitted
fictitious or fonudulent nases, addseyans ar aredit caxd infarmation. Examples of those
individuals include:

° Good Will — an individual who listed his name as “Good Will,” his employer as
“Loving,” occupation as *You" and win provided an address that turned out to be
for a Good Will Industries charity office in Austin, TX. Reportedly, no one by
the sare of Good Will works at the office. Good Will made over 780

contributions in $25 increments between March 2008 and April 2008, totaling
over $19,500;
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° Doodad Pro — an individual who listed his name as “Doodad Pro,” his residence
as Nande, NY, occupation as “Loving,” and employer ax “You™ mate over 850
conizibutiens in $25 mmumenis batween Nevember 2007 and April 2008, toteiing
over. $21,250;
° Persons with fictional addresses — some individuals provided questionable names
and fictitious addresses, insluding “Test Person” residing in Some Place, UT,
“Jockim Alberton” residing at a fictional address in Wilmington, DE, “Derty
West” and “Derty Poiiuy™ both residing in rewq, ME and “fhdfhdfh” residing in
Erial, NJ; and

° Persoms with otivieus fictional names — some individual donors provided
nonsensical names including, “Hbkjb, jkbk;j,” “Jgtj Ifgijfij,” “Dahsudhu
Hdusahfd,” Uadhshgu Hduadh,” “Edrty Eddty” end “Es Esh.”

During the ceurse of ita compliance pracess, and before the names were made public in
media reports or complaints, the Committee asserts that it had already identified many of these
same contributions as being of questionable legitimacy. Disclosure reports indicated that several |
of the “contributions” made by fictitious donors cited in the complaints either were never
accepted due to invalid information (e.g., invalid credit card or banking information) or were
refunded immediately. In other instances, where contributions were accepted, refunds occurred
on a continuous basis. For instance, in the case of Doodad Pro and Good Will, who made
hundreds of contributions in small increments, refumds were doze on a rolling basis befire their
cantributions sppearet in media sepeves. Fuwithes, rest of thn refimds wese: compieted to almant
all of thaee prohihided canfmikstors within wesks of the fimt media reparts and/ar the imitial
camplaints filed with the Commission.

The Compleint in MUR 6214 makes an extensive and detailed analysis of various
patterns in the Committee’s receipts. This complaint alleges that the Committee failed to make
immediate use of an Address Verification System to confirm that each contributor’s reported
address information matched the address information for the credit card used to make the

contribution, which allowed the Committee to accept online contributions in transactions that
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would have been rejected by other vendors accepting credit card payments over the internet.
This complaint suggests that the absence of this safeguard raises questions as to whether the
Committee adequately verified the true sources for online contributions it received via credit
card. In addition, this complaint identifies the following contribution patterns which it deemed
suspicious: 1) Non-Dollar Donations that were not in whole dollar amounts; 2) Non-Traditional
Denations thut were in whnle doller amennts, but not in multiples of $5; 3) Multiple Day
Donations vcheta & donor has two or more donstions on the same dey; 4) Duplicate Donatimns
wbrra the danom gppessed te make two ar mare cuasributians of the same amount on the same

day. Complainant alleges that the Committee accepted an unusually large aumber of

' contributions that fit into these patterns, which it deemed to be suspicious and merit further

review.
2.  Anlyss

As discussed above, the Commission has provided guidance to committees that they may
use Internet fundraising so long as committees use reasonable safeguards to enable them to
verify the identity of contributors and screen for impermissible contributions with the same level
of confldence that applies to sther methods of fundruising, end act consistently with Ce=snimion
regulatioms. Ser AO 1999-08 (Bill Bradlny fior Frasident, Inc.). Complainmyts centand that tie
Committee’s agaeptanee of ealine contributians £om the unknown persans isensified in the
complaints is clear evidence that it had no control mechanisms in place to catch third party fraud.
Fling Complaint at 1; RNC Complaint at 3-4; Kohitz Complaint at 1. Consequently, the
complaints argue, an investigation of all contributions is warranted. /& RNC Suppl. Complaint
at 3-5.

31
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Respondents assert that the compliance system the Committee maintains is designed to
identify individuals like those cited _in the complaint and refund their contributions if they are
unlawful. OFA Response in MURs 6078/6090/6108 at 4. The Committee asserts that its
internal system runs regular searches of its donor database in order to identify information that
contributions may be fraudulent. /d at 5. The Committee also asserts that through its vetting
and compliasce system, as individuals who provided fictiticus infornmtion are identified,
subsequrnt scsshins are mendifiesd to lools for similar indivigiuds er patterss of femriskent doncn
thet were previously identified. Jd. Regarding the indjviduals ideatified in the complaint,
Respondents provide information that most of the fraudulent contributions from these individuals
had been identified and refunded before the complaints were filed. Id.

a. The Committee

The complaint cites the names of eleven individuals with alleged fictitious names that
allegedly made contributions to the Committee. Only three of these individuals gave
contributions that were actually received and aggregated over $1,000; they include:

¢ “Doodad Pro” made 850 contributions in $25 increments totaling $21,250,

¢ “Good WAlI” made 780 contributions in $25 increments totaling $19,500, and

» “Hbkijb, jibkj” made a single contxibutien of $1,077.23.
The “Doodad Pro” and “Good Will” contributions wem rafunded on a cantinuous basis either
before or within 30 daya of the iaitial complaint in this matter, though many refunds were not
made within 30 days of the initial receipt of the contribution. The single “Hbkjb, jkbk;j”
contribution was refunded within 30 days of receipt. Conmblmonsﬁomthemmmngelgm
donors cited in the complaint totaled approximately $1,200; none of which has been refunded.

32
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In order to ascertain whether there was a potential system breakdown that might have led
the Committee to accept large numbers of contributions from unknown persons, as alleged in the
complaints, the Commission’s Information Technology Division generated a sampling of
contributions to the Committee in the primary and general election months of February 2008 and
August 2008, respectively. During the sample period, the Committee received a combined total
of $73,976,663 in comtributions from ever 170,000 contributors. We reviewsd tite complaints,
diaclonure neports and nandia repams fdr indiwiduals whese infiormatioa appearcd to be
incamplete, fictitious or otharwise unverified as tnlanging to actusl persons, and reviewed
whether suspect contributions were accepted, verified and, if appropriate, timely refunded by the
Committee.

In addition to the contributors cited in the complaints, we identified only six other
contributors to OFA whose names might have been fictitious based on the spelling or other
identifying information provided. These six contributors gave approximately $17,445 to the
Committee, $14,476 of which remains unreftimded. Thus, the recitations in the complaints and
the information provided by I'TD for our review periods, identifies a total of 17 contribators with
potentially fictitious names wiw gave a total of $60,472 in contributions to the Commnittoe,
$15,676 of which has yet to be mfunded.

We believe dismigsal cf these allegations is appropriate because (1) the alleged
breakdown in the Committee’s compliance system is not borne out by the available information
thﬂmmmofﬁbwnﬁhﬁmmmnimwwdﬁomﬂlegedly
unknown persons, and (2) the msjority (approximately 75%) of the prohibited contributions
received from the fictitious individuals cited in the complaint and identified through our review
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have been refunded.”? In notifying the Committee of dismissal we would advise it of the
obligation to refund the prohibited contributions we have identified in our review.
For these reasons, it would not be an efficient use of the Commission’s resources to open

an investigation into this issue with respect to the Committee. See Heckler v. Chaney, 470 U.S.

- 821 (1985); MUR 5950 (Hillary Clinton for President) (Factual and Legal Analysis dismissing

Section 441e violation to preserve resoutces where prohibited contributions were refunded
befare the complaint was. filed). Ascordingly, we recommend the Comntission dismiss
allegations that Obama for America and Martimr Nesbitt, in his official capacity as Tteasuzer,
violated 2 U.S.C. § 441f by accepting contributions from unknown persons in the name of
another.
b. The Yictory Fund

Regarding the Victory Fund, there are no indications that the Victory Fund received
contributions from the individuals specified in any of the complaints. Our review of the
February/August sample months identified a single contribution received from an unknown
person using the name “Anonymous, Anonymous” and totaling $2,228. The Victory Fund’s

compliance system identified the suspect contribution and flagged it for verification, but did not

refund it within the 30 days pernmitted hy the Act.

Despite this apparent violation of Section 441f, dismissal of these allegations is
appropriate because (1) the prohibited contributions cited in the complaint are minimal when
compared to the total amount of contributions received by OVF ($2,228 out of $93 million), and

(2) allegations of breakdowns in the compliance system set forth in the complaints are not borne

12 while we do not anticipate it, should the Section 438(b) audit incover any informatior that suggests that the
Committee committed more violations of 2 U.S.C. § 441f, and refers the violations for Enforcement action, the
Commission would not be precluded from taking Enforcement action for those violations.
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out by the Commission’s review of the contributions received by the Victory Fund. Thus, it
would not be an efficient use of the Commission’s resources to open an investigation into this
issue with respect to the Committee. See Heckler v. Chaney, 470 U.S. 821 (1985); MUR 5950
(Hillary Clinton for President) (Factual and Legal Analysis dismissing Section 441e violation to
preserve resources where prohibited contributions were: refunded before the complaint was filed).
Aceordingly, we reeomunend timt the Cominissien dismiss aliegations that the Obama
Victory Fustii aad Amdrew Tohias, in his afficial commity o Trassurer, vinlated 2 U.S.C. § 4411

12044323900

12
13

- 14

15
16

17
18
19

2i

-

25

e88 13X

by accepting cantrilmticns from vmown persans i the name of anagher.
RECOMMENRATIONS

1.

Find reason to believe Obama for America and Martin Nesbitt, in his official capacity

as Treasurer, accepted excessive contributions in violation of 2 U.S.C. § 441a(f);

Autherize m aidit of Obama for Amesica amsl Mnrtm Nesiritt, in his official capaity
as Tecamuzer, pursuast to 3 U.S.C. § 437g;

Dismiss allegations that Obsma for America and Mantin Neabitt, in his official
capacity as Treasurer, violated 2 U.S.C. § 441e by accepting contributions from
foreign nationals;

Dismiss aliegatiows that Obama ftv America and Martin Nesbitt, in his officiel

capseity as Treasurer, violated 2 U.S.C. § 441f by accepting wentributiens from
unknuym paxress iu the name of another;

Find no ransom to belicue Obama Yictory Fund and Andsew Tobias, in him official
capacity as Tresanzer, acaeptad excensive contributions in vielssion of 2 U.S.C.
§ 441a(f);

Find no reason to believe Obama Victory Fund and Andrew Tobias, in his official
capacity as Treasurer, violated 2 U.8.C. § 441¢ by accepting contributions from
foreign nationals;

Find no reason to believe Obama Victory Fund and Andrew Tobias, in his official
capasily as Tosnpurer, violsted 2 U.S.C. § 434(b) by misngmrting disbensmmnnts;
Dismisa allegations that Obama Victory Fund and Andrew Tobias, in his official
capacity as Treasurer, violated 2 U.S.C. § 441f by accepting contributions from
unknown persons in the name of amother;
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9. Approve the attached Factual and Legal Analyses; and

10. Approve the appropriate letters.

3/30 lo
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